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AGENDA ITEM 6:   PAPER 2 

ADVISORY GROUP ON APEC FINANCIAL SYSTEM CAPACITY BUILDING

THIRD MEETING,  BEIJING,  10TH MAY , 2005

ABAC FINANCE WORKING GROUP:  Proposal to support Financial Services Liberalization:  Supporting the WTO Negotiations on Financial Services

Introduction:

Below is a paper to be considered by the ABAC Finance Working Group at its meeting in Beijing.    The paper outlines a proposed approach, based on best practices in major finance sectors, which would contribute to the liberalization of financial services in the WTO GATS negotiations.  

The Chairman invites comments and observations of the Advisory Group on this important proposal.





______________________________
Background 

APEC Leaders gave a strong push at the Santiago meeting to the importance of making progress in the negotiations on the Doha Development Agenda at the World Trade Organization, including furthering work on the negotiations on services.  In the wake of the tsunami disaster, it has further been recognized that a timely conclusion to the Doha negotiations will make an important contribution to economic restructuring in the region.  

The financial services sector occupies a central role within APEC economies through its cross-linkages with other essential parts of countries’ infrastructure (e.g., manufacturing, telecommunications, transportation and logistics, to mention several).  Liberalizing the financial services sector thus has a catalytic effect by improving economic efficiencies broadly.  

As part of the 2004 “July Framework”, WTO Members are to submit improved offers in the services negotiations by May 31, 2005.  ABAC’s interest is that APEC economies make high quality offers in these negotiations.  The goals that ABAC would foresee economies’ high quality offers as fulfilling include:  

(1) advancing the momentum in the negotiations on services in the Doha negotiations; 


(2) creating more stable and predictable competitive conditions in the financial services sector throughout APEC; and


(3)  laying the groundwork for broad liberalization of the financial services sector, thereby establishing the best conditions for new business opportunities for domestic and foreign firms alike in the Asia Pacific.    

Issues  

As a means of assisting APEC economies in preparing their improved offers, and further, to provide economies with a tool for evaluating those put forward by others, ABAC could define for economies its “vision” of the elements that a “high quality” offer on financial services should contain.  The goal would be to provide a business perspective on a benchmark against which economies could assess the quality of offers tabled and use during the financial services negotiations that would follow the tabling of the offers.  The elements “checklist” would define best practices in each of the subsectors within financial services, enabling economies to undertake a more comprehensive approach toward liberalization in the sector, while identifying key gaps that may persist in the offers of trading partners.  The overall aim of the exercise would be to achieve more consistent and more balanced liberalization of the financial services sector overall within APEC economies which are participating in the WTO Doha negotiations.  

For APEC members that are not yet WTO members, the benchmarking exercise could provide a roadmap for liberalization that may assist in their preparations for WTO accession negotiations and outcomes.  

Best Practices “Checklists” 

ABAC provides the attached best practices “checklists” to APEC economies to assist them in evaluating the financial services offers that are to be tabled in May 2005.  The checklists outline ABAC’s views on the elements that a “high quality” offer in the financial services sector should contain. ABAC recommends that APEC economies use the document as a basis for benchmarking their own offers, as well as for evaluating offers by others.  Adherence by economies to the elements enumerated in these checklists would provide more uniformity among offers in the Doha negotiations.   A comprehensive approach to financial services liberalization is desirable.  Kim Dietrich’s study of last year found that financial services liberalization produced the most benefits to economies when covering all aspects of the sector: banking, insurance, asset management, pension and retirement systems, payments systems including credit cards, and brokerage and securities.  Because the role of regulators and supervisors is inherent to the success of the market-opening process, the checklists also include in each sector references to transparency in domestic regulation and the adoption of international standards.    
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Developing a Benchmarking Tool:  Advancing Financial Services Liberalization in the Doha Negotiations 

Introduction 

ABAC has emphasized to APEC Leaders the importance of concluding negotiations on the Doha Development Agenda in an expeditious fashion and emphasized the importance of an ambitious approach to negotiating outcomes.  The results from liberalization of the financial services sector are particularly important to APEC economies’ prospects for economic growth, given the catalytic effect of financial services within economies.  At the end of the negotiations on the Financial Services Agreement in 1997, 104 economies made commitments to liberalize the financial services sector.  Many of the offers at the time were “standstill offers” that made little effort to go beyond (and sometimes did not even equal) the degree of openness existing at the time.  

In the Doha round, progress in the WTO negotiations on services, including financial services, has lagged and is in danger of falling behind, relative to the negotiations on agriculture and non-agricultural goods.  Yet it is also understood that negotiations on services, including financial services, are among the most detailed and time-consuming of all the negotiating areas, requiring that there be steady progress in the services talks if negotiators are to “catch up” with overall negotiating outcomes by the end of the process, now widely expected to be before the end of 2006.  

Objective:  More “High Quality” Offers on the Negotiating Table

To date in the Doha negotiations, about 50 countries have put services offers forward.  Some contain very few market-opening measures that would lead to new business opportunities, and some do nothing to open financial services beyond what was agreed in 1997.  A number of APEC economies have yet to put services offers forward at all.  In the July framework, WTO Members agreed to improve their services offers by the deadline of May 31, 2005.   Greater participation by APEC economies in the services negotiations, and particularly those on financial services, would give real impetus to the negotiating process that is now lacking.  ABAC’s interest is in providing APEC economies with a “benchmark” tool that can be used to assess the quality of offers on financial services in the areas of market access, national treatment and transparency in domestic regulation.  

Comprehensive Financial Services Liberalization Provides the Greatest Benefits 

The Kim Dietrich study that ABAC commissioned last year made several interesting observations about financial services liberalization that are pertinent to the current Doha negotiations:  

The study found that liberalization of financial services markets in the four markets examined (Chile, Chinese Taipei, South Korea and Thailand) led to a number of beneficial changes in the marketplace:  

· Foreign direct investment (much of it from neighboring countries) brought with it improved capitalization in the financial services sector.  

· Foreign financial services providers proved to be “catalysts for change” for the better in domestic markets.  Domestic firms and foreign firms both benefited.  New investment led to:

· new product development and availability of services to consumers at lower prices;  

· introduction of changes in companies’ procedures and methods in areas such as performance goal-setting and new risk-management techniques, boosting efficiency and encouraging the adoption of international best practices;

· offerings of new and expanded services at lower cost; 

· increased training opportunities for mid-level managers and other employees;

· expanded market opportunities for domestic firms as foreign firms worked with regulators to permit the introduction of new products and services;

· development of more streamlined regulatory approaches as companies implemented controls fostering better risk measurement and management techniques, and the introduction of risk-based pricing of products and services;

· implementation of technological advances; 

· introduction of new sales channels and marketing techniques.  

Past liberalization of financial services markets in the four countries was unbalanced, with the greatest opening occurring in the banking sector.  Most financial services companies, however, operate today across many lines of business.  Liberalization will achieve the greatest efficiency gains within markets when all segments of financial services are opened to a similar degree in parallel, so that the sector is allowed to develop in an integrated manner.    

· Globalization of the financial services industry has prompted providers to offer broader arrays of financial services products and business lines.  

· This trend supports broad opening of financial services markets.  For the GATS negotiations, this means that financial services offers should encompass, in a comprehensive and balanced manner, all segments of the industry:  banking, insurance, insurance intermediation, asset management, pension and retirement services, payments systems including credit cards, and brokerage and securities.   

Smaller domestic financial services providers maintained competitiveness by carving out unique niches, such as serving small and medium enterprises and individual professionals, for which foreign providers were not well suited.  

· Such providers benefited from providing personalized service and knowing local customs and market conditions.  
· Some formed strategic alliances with foreign providers to gain access to new products and to take advantage of accessibility to securities research services and capabilities.  
The four case studies amply illustrated the importance of transparency of domestic regulation and the introduction of international best practices in regulatory frameworks.  

· New entrants in the market provided an impetus for interaction with regulators to provide for new products and services in the marketplace.  

· New business techniques, particularly pricing of products based on risk analysis and the spread of risk among more participants in the marketplace, made it possible to modify previously restrictive regulations.  This created new competitive opportunities for foreign and domestic providers alike.  

· The newly-invested companies also brought with them enhanced business practices in areas such as performance-setting goals and risk evaluation that were soon adopted by domestic companies as well.  

· Enhanced training opportunities for mid-level managers and other employees strengthened company efficiency, lowered the cost of capital, and enabled companies to provide more competitive products to consumers.  

Providing financial services in today’s globalized operating environment requires companies to have access to the proper domestic infrastructure to support their operations.  Thus, liberalization by WTO members of these related services sector is also important to ensure the operation of efficient and competitive financial services markets.  

· Access by providers to competitive information and communications technologies enabled companies to supply financial services to customers in the most efficient manner possible.    

The costs associated with liberalization of financial services were modest, especially when compared with the benefits of market opening.  

· Some loss of employment occurred because of consolidation in the financial services industry.  But it is likely that employment losses within the economies would have been greater absent the infusion of new capital that came as a result of expanded foreign direct investment in the financial services sector.  

Benchmark “Tool” Would Permit APEC Economies to Evaluate the Quality and Assess the Uniformity of Financial Services Liberalization Offers 

Once offers including financial services liberalization are tabled in the Doha negotiations, APEC economies will then need to evaluate and assess the results to determine how commercially meaningful each is, and to identify remaining gaps in coverage that ought to be addressed as the request-offer process continues.  ABAC’s benchmark tool would provide a common yardstick that all the APEC economies could use to promote the more consistent and comprehensive opening of the financial services sector. 

The tool applies an integrated approach to market-opening, encompassing traditional market access issues, along with national treatment and transparency in domestic regulation, since liberalization in all these areas is necessary to guarantee efficiently functioning financial services markets.  The elements are organized by financial services sector (e.g., banking, insurance, asset management, etc.) to reflect the fact that differences in regulatory approaches toward each may require separate assessments.  In terms of time-lines, the staging of liberalization commitments will be important for developing economies, however, staging measures should not undermine the critical need for comprehensive liberalization across major sub-sectors to remove the current imbalance highlighted by Professor Dietrich’s study.

Capacity Building Required
Undertaking comprehensive financial services liberalization either bilaterally or through the Doha Round will require effective measures by developed economies and support for improving and strengthening both public and private sector institutional capacities, particularly for developing economies. It will be important to involve the private sector and international and regional agencies in these initiatives. ABAC and PECC have instituted a program of financial sector capacity building which could address these capacity building needs of developing economies and perhaps provide a global model.  APEC’s leadership in Geneva in that regard would be compelling. 

Conclusion/Recommendation 

A key challenge to moving the Doha negotiations on services forward is to have a “critical mass” of meaningful market-opening offers on the table by the May 31 deadline so that governments can engage productively through the request-offer process over the next year to 18 months to reach satisfactory outcomes.  Services negotiations, by their nature more detailed and time-consuming to carry out that other areas, need to make progress, in rough proportion, to the other negotiating areas of agriculture and industrial goods (but at the same time not be held hostage to them, if the others fail to make progress).  

The more ease with which APEC economies are able to assess and compare and contrast others’ offers on financial services in the negotiations to their own, the more likely it is that meaningful progress on financial services liberalization will result from the process.  The goals and best practices identified in the Attachment offer APEC economies a means for conducting this assessment.  It is recommended that ABAC approve the attachments to this paper at the May 11-13 ABAC meeting in Beijing, and further, approve their subsequent inclusion in the interim report to Trade Ministers, to be submitted in May 2005.  The attachments could also be presented to Finance Ministers in September 2005.  

ANNEXES

FINANCIAL SERVICES LIBERALIZATION:

GOALS AND BEST PRACTICES

For use by economies in assessing and evaluating the quality of financial services offers

 in the Doha negotiations.

	BANKING




	GOALS

	The offer should create new market-opening and investment opportunities.

To what degree does it satisfy the following goals?

	1) Improves upon 1997 commitments (where applicable) 

2) Creates new business opportunities through the lifting of restrictions

3) Creates conditions that will attract new capital 

4) Addresses market access, national treatment and transparency of domestic regulation measures in a comprehensive manner (as elaborated in the best practices which follow).  


	BEST PRACTICES  

	A high-quality offer in the banking sector should contain the elements enumerated below.  

	ESTABLISHMENT

1) Permits investor to choose the form of establishment – whether as a branch, joint venture or wholly-owned subsidiary – that makes the most business sense.  

2) Contains no “economic needs tests” or other geographic or product-specific restrictions.  

3) Grandfathers existing investments in operations and activities.  

	TEMPORARY ENTRY OF NATURAL PERSONS

Facilitates the temporary entry of key financial services personnel required for managieal, technological, system or risk management purposes (add other categories as may be required by applicable investments).  

	NATIONAL TREATMENT

1) Provides assured national treatment for asset management activities provided by financial services firms.  

2) Avoids discriminatory treatment of capital requirements applied to foreign bank branches.

3) Permits the provision of financial services cross-border (Mode 1) without requiring local establishment (Mode 3); also allows consumption abroad (Mode 2).

4) Does not contain mandatory lending requirements.  

5) Provides locally established affiliates of foreign banks the same access to domestic and international markets as domestic companies.  

6) Should treat locally established affiliates of foreign banks on the same basis as domestic companies for regulatory and other purposes.  Where differences in such treatment exist, they should not create conditions of competition more favorable to domestic service or service suppliers than for like service or service suppliers of other WTO Members. 


	ADDITIONAL COMMITMENTS

	TRANSPARENCY
	EXAMPLES

	1) Commits to improved transparency overall.

2) Spells out procedures for providing interested parties with notice of proposed rulemaking and opportunities for comment on proposed new rules.  

3) Gives interested parties a reasonable amount of time to comment on, understand and take steps to comply before new or revised regulations take effect.  

4) Commits to current and proposed regulations being easily accessible in writing and on the Internet.  

5) Commits to a clear and accessible licensing process, including creation of a system for answering inquiries about regulatory requirements, interpretation, exceptions that is easily accessible and responsive to the public.  

6) Commits to providing justifications for denials of licenses or applications based strictly on factors explicitly identified in the pertinent regulations.  

7) Commits to the making of prompt licensing decisions and provides a timely, nondiscriminatory appeals process available for applicants whose applications are denied.

8) Commits to provide clear and reliable information about a country’s financial services laws and practices.  


	a)  Publication in national gazette.

b) Standard procedures for submitting public comments.  

Clearly defines a standard “reasonable amount of time”.

E-government procedures.  

a)  Creates a enquiry point for licensing and application matters.  

b)   E-government procedures.  

c)   Employees are evaluated on accountability to the public.

Justifications are provided in writing and within a fixed timeframe, known to all.

a)  Spells out appeals process, sequence and timeframes.  

b)   E-government procedures.

a)  E-government procedures.  

b) Regular interchanges between regulatory and supervisory bodies and private sector through public forums or other mechanism.  


	INSURANCE




	GOALS

	The offer should create new market-opening and investment opportunities.

To what degree does it satisfy the following goals?

	1)  Improves upon 1997 commitments (where applicable) 

2)  Creates new business opportunities through the lifting of restrictions

3)  Creates conditions that will attract new capital 

4) Addresses market access, national treatment and transparency of domestic regulation measures in a comprehensive manner (as elaborated in the best practices which follow).  


	BEST PRACTICES

	A high-quality offer in the insurance sector should contain the elements enumerated below.  

	MARKET ACCESS 

1) Contains no “economic needs tests” or other geographic or product-specific restrictions.  

2) Grandfathers existing investments in operations and activities.  

	Reinsurance:  marine and transportation insurance allowed cross border (Mode 1).

Reinsurance:  Access to marine and transportation insurance and intermediation on cross border basis (Mode 1 for each).

Life and non-life reinsurance:  

	a) Elimination of mandatory cessions

b) Elimination of restrictions for cessions to foreign reinsurance companies 

c) Elimination of right-of-first refusal privileges 

d) Elimination of discriminatory collateralization and localization of assets

e) Abolition of reinsurance monopolies 

f) Guarantee of freedom of form for reinsurance contracts 

	ESTABLISHMENT

1) Permits investor to choose the form of establishment – whether as a branch, joint venture or wholly-owned subsidiary – that makes the most business sense.  

2) Provides full regard for relationship between parent and subsidiary. 

3) Allows use of home company name in host country.

4) Does not permit denial of form of establishment on the basis of the legal entity in the home market.  

5) Permits freedom to determine percentage of foreign equity shares in joint ventures.  

6) Provides for staged elimination of foreign equity limitations (if any) with minimum 51% ownership during staging period.  

Compulsory lines:  Fully bound by national treatment and market access, as defined by GATS 

Monopolies:  Best endeavors to eliminate insurance monopolies and exclusive services providers

	TEMPORARY ENTRY OF NATURAL PERSONS

1) Avoids nationality / residence requirements 

2) Provides freedom to foreign insurance company to select its own representatives in host country 

3) Provides for temporary visa or work permits for short periods of stay 

	NATIONAL TREATMENT

1) Provides the ability to compete for insurance coverage otherwise provided by state-owned or state affiliated enterprises.  

2) Provides full national treatment with respect to capital, solvency, subject to prudential carve out (must explain reasons for less favorable treatment under prudential carve out) 

3) Insurance mediation:  monetary transfer obligations limited to what is necessary to assume legal responsibilities in host countries.    

	TRANSPARENCY

1) Regulations to be made publicly available 

2) Prior comment on new and revised regulations 

3) Reasonable time interval prior to new regulations entering into force 

4) Written explanations provided for rejected or accepting proposals 

5) Written statement to insurance applicant outlining necessary documentation 

6) Ability to provide information to the public on creditworthiness of a company 

7) No restrictions on availability of financial services information to insurance suppliers 

8) Availability of rules and procedures with respect to identification of financially troubled institutions 

9) New tax measures affecting insurance enter into force only after their notification to the WTO on a semi-annual basis 

	SOLVENCY AND PRUDENTIAL FOCUS 

1) New products, rates and services for other than personal or compulsory lines not subject to file and approval requirements 

2) Regulations aimed at allowing the market to determine which products and rates are to be  applied

3) Written explanation required of products that require file and approval procedures 

4) “Deemer” method for use in file and approval procedures 

5) No limits on the number or frequency of new products by an insurance supplier 

6) No restriction on dividend payments, provided that solvency provisions are met 

7) Encouragement of use of international “best practices” standards inn accounting and auditing activities 

	INSURANCE MONOPOLIES 

1) Monopolies generally prohibited from offering products outside monopoly designations, with provision that they not abuse monopoly position where authorized  

2) Insurance suppliers with monopoly rights will keep separate accounts regarding monopoly and non-monopoly activities 

	INSURANCE REGULATOR 

Must be an independent government entity.  


	PENSIONS

1) When private pensions are allowed, provide immediate obligations for full market access / national treatment to those providing private pensions in the market 

2) Private pension fund managers designated to manage public or private pensions in host country 

3) Freedom to select form of commercial presence 

4) Ability to offer range of product / investment options.


	ASSET MANAGEMENT




	GOALS

	The offer should create new market-opening and investment opportunities.

To what degree does it satisfy the following goals?

	1)  Improves upon 1997 commitments (where applicable) 

2)  Creates new business opportunities through the lifting of restrictions
3) Creates conditions that will attract new capital 
4) Addresses market access, national treatment and transparency of domestic regulation measures in a comprehensive manner (as elaborated in the best practices which follow).  


	BEST PRACTICES

	A high-quality offer in the banking sector should contain the elements enumerated below.  

	ESTABLISHMENT

1) Removes barriers to establishment by foreign investors in the financial sector and allows wholly-owned subsidiaries.  

2) Allows establishment in the form of branches or other forms of presence.  

3) Commits to permitting locally established affiliatates of foreign asset management firms to use the services of affiliates outside the host country to provide asset management services to domestic clients in the host country.  

4) Commits to removing prohibitions on foreign firms from managing pension assets, including public assets, on the same basis as domestic firms.  

5) Contains no “economic needs tests” or other geographic or product-specific restrictions.  

6) Commits to grandfather existing investments in operations and activities.  

7) Ensures market access for the full range of asset management services 

8) Permits the dissemination and processing of financial information necessary to provide clients with necessary services.  

9) Commits to support the provision and transfer of financial information, financial data processing, and the provision of advisory and software related services.  

	CROSS BORDER 

1) Permits foreign asset management firms to provide services on a cross border (Mode 1) basis 

2) Commits to support financial services provided cross border without requirement of local establishment (Mode 3) and also permits by consumption abroad (Mode 2)

	TEMPORARY ENTRY OF NATURAL PERSONS

1) Facilitates the temporary entry of key financial services personnel required for managieal, technological, system or risk management purposes (add other categories as may be required by applicable investments).  

2) Removes requirements for a minimum number of senior or key personnel to be resident or located in the country. 

	NATIONAL TREATMENT

1) Provides assured national treatment for the full range of asset management activities provided by financial services firms.  

2) Locally established affiliates of foreign asset management firms should have the same access to domestic and international markets as domestic companies. 

3) Locally established affiliates of foreign asset management firms should be treated for regulatory and other purposes on the same basis as domestic companies.   Where differences in such treatment exist, they should not create conditions of competition more favorable to domestic service or service suppliers than for like service or service suppliers of other WTO Members.


	ADDITIONAL COMMITMENTS 

	TRANSPARENCY
	EXAMPLES

	1) Commits to improved transparency overall.

2) Spells out procedures for providing interested parties with notice of proposed rulemaking and opportunities for comment on proposed new rules.  

3) Gives interested parties a reasonable amount of time to comment on, understand and take steps to comply before new or revised regulations take effect.  

4) Commits to current and proposed regulations being easily accessible in writing and on the Internet.  

5) Commits to a clear and accessible licensing process, including creation of a system for answering inquiries about regulatory requirements, interpretation, exceptions that is easily accessible and responsive to the public.  

6) Commits to providing justifications for denials of licenses or applications based strictly on factors explicitly identified in the pertinent regulations.  

7) Commits to the making of prompt licensing decisions and provides a timely, nondiscriminatory appeals process available for applicants whose applications are denied.

8) Commits to provide clear and reliable information about a country’s financial services laws and practices.  


	a)  Publication in national gazette.

b) Standard procedures for submitting public comments.  

Clearly defines a standard “reasonable amount of time”.

E-government procedures.  

a)   Creates a enquiry point for licensing and application matters.  

b)     E-government procedures.  

c) Employees are evaluated on accountability to the public.

Justifications are provided in writing and within a fixed timeframe, known to all.

a)  Spells out appeals process, sequence and timeframes.  

b)   E-government procedures.

a)      E-government procedures.  

b) Regular interchanges between regulatory and supervisory bodies and private sector through public forums or other mechanism.  
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